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ABSTRACT

Pour sa cinquiéme édition, cette étude montre
que des jugements ont été rendus, par des
juridictions nationales en Europe, dans le
cadre d’au moins 299 actions en réparation
consécutives a des ententes
anticoncurrentielles. Ces affaires ont été
jugées dans 14 pays. Elles font suite a plus de
72 ententes. L'analyse des jugements fournit
de nombreux enseignements sur les
méthodes et les raisonnements employés par
les tribunaux pour apprécier les éventuels
surco(ts causés par les ententes.

In its fifth edition, this study shows that
national courts in Europe have handed down
Jjudgments in at least 299 cartel damages
actions. These cases come from 14 countries,
and they relate to more than 72 cartels. In
these judgments, courts have given many
insights on how to assess cartel overcharges.

Cartel damages
actions 1n Europe:
How courts have
assessed cartel

overcharges
(2021 ed.)

1. This study’s primary objective is to analyse how national courts in Europe
have assessed cartel overcharges. In addition, it also provides figures on the
development of cartel damages actions in Europe (how many cases were judged,
in which countries, with which outcomes, etc.). It was completed with the help
of lawyers, law professors, national competition authorities and national judges
from 30 European countries. Judgments in cartel damages actions have been
systematically identified, compiled, translated and analysed. This article is
presenting results of this research.

2. Section I describes the methodology followed. Section II provides general
figures on the cases gathered. Section III analyses the award of damages.
Section IV focuses on how courts have assessed cartel overcharges, and also
passing-on. Finally, section V presents highlights from some recent cases.

I. Research methodology

3. The research methodology for this year’s edition is largely similar to last year’s.

4. Scope. In this article, the term “cartel” has the meaning given by the European
Commission: “A cartel is a group of similar, independent companies which join
together to fix prices, to limit production or to share markets or customers between
them.”! A “case” means an action for damages, with one or several plaintiffs
alleging that a cartel caused an overcharge, and in which a court handed down at
least one judgment on the merits. This includes three sets of judgments: judgments
awarding damages, judgments establishing liability but not valuing the damages,”
and judgments dismissing actions for lack of merit.

1 See https://ec.europa.eu/competition-policy/cartels_en; cases mentioned in this document fall under this definition with perhaps a
small number of exceptions.

2 Including interlocutory and declaratory judgments.
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Some of the judgments analysed are not final. Sometimes
this article refers also to judgments in cases other than
cartel damages actions, or to judgments that are not
judgments on the merits, when a specific part of their
content is particularly interesting.

5. Importantly, cases in which an out-of-court settlement
was reached before any judgment on the merits fall
outside the scope of this study. Cases dismissed on
strictly formal grounds such as jurisdiction or statute of
limitations are not included either.’

6. Counting cases. Counting cases required setting a
rule for this purpose. Sometimes several judgments are
similar. For example, on 10 January 2020 the Provincial
Court of Barcelona handed down three judgments on
actions that followed the Spanish paper envelopes cartel.*
These three judgments are counted as three distinct cases.
When a large number of judgments are similar, however,
an exception to this rule is made. For instance, on 20
October 2016, the Helsinki Court of Appeal gave 40
judgments in actions related to the Finnish asphalt cartel.
Counting each of these judgments as an individual
case would give them excessive weight relative to other
cases. For this reason, each large set of relatively similar
judgments is considered to represent a single case.’

This rule has an important effect in this edition of this
study. By the end of 2020, Spanish courts had given
hundreds of judgments in actions following the European
Commission decision in case AT.39824 — Trucks; some
say about 500 judgments.® In reading what follows, one
needs to keep in mind that all these actions are counted
as only one case.’

7. Geographic coverage, research period and temporal
scope. This research covers the post-Brexit EU
comprising 27 Member States, plus Norway, Switzerland
and the United Kingdom. It was conducted for the most
part between February and July 2021.

The temporal scope of this study runs from 30 June 1998,
when the first judgment in our database was given, until

w

With a few exceptions; cases in which the harm was not an overcharge also fall outside the
scope.

4 Provincial Court of Barcelona, 10 January 2020, No. 1964/2018, 1965/2018 and
1311/2019. See P. Martinez-Lage Sobredo, Spain: The Audiencia Provincial of Barcelona
partially upholds the appeal lodged by three envelopes manufacturers against eight first
instance judgments which awarded damages in follow-on claims based on the envelope cartel
decision of the Spanish Competition Authority (Planeta, Misiones Salesianas, Bankoa...),
Concurrences Review No. 2-2020, art. No. 94434, pp. 229-231.

w

Besides the 40 judgments of the Helsinki Court of Appeal, many judgments handed down
on 31 August 2017 and later by the Helsinki District Court; 32 judgments handed down by
the same court on 31 October 2017; 34 judgments handed down by the Administrative Court
of Paris on 13 and 27 March 2009; numerous judgments handed down by Italian courts on
claims brought by consumers of motor vehicle insurance; a set of judgments handed down by
Italian courts on cases referring to the Euro Interest Rate Derivatives decision; and numerous
judgments handed down by Spanish courts in actions following the European Commission
decision in case AT.39824 — Trucks.

6 See E Marcos, Estadisticas sobre acciones de dafios causados por el cartel de fabricantes
de camiones, Almacén de Derecho, 14 June 2021; and E Marcos, Cuantificacion del dafio
causado el cartel de los fabricantes de camiones (1), Almacén de Derecho, 5 December 2020.

-

As their number was lower, they were counted as individual cases in the previous edition of
this study. This may explain discrepancies in some figures.

30 December 2020. Judgments handed down since
1 January 2021 are not included.®

8. Research process. The process employed for this
research has four steps. The cases were identified. Copies
of judgments were gathered. Using recent machine
translation software, they were translated into English.’
Their content was then analysed.

9. Contributors. This year again, contributors have played
a critical role at all stages in this research. They are often
lawyers or law professors. They were asked whether they
were aware of relevant cases in their jurisdictions. Many
helped identify such cases, and often assisted with their
analysis. Many others indicated that there had not yet
been a suitable case in their country.!” Lists of cases were
subsequently reviewed by national judges, and they were
checked by national competition authorities (NCAs).!!

In total, 113 lawyers, law professors and economists, 26
NCAs and 56 judges directly contributed to this study.

This research would not have been possible without the
invaluable assistance of Fernando Aguilar de Carvalho,
Philip Andrews, Tonia Antoniou, Anastasios A. Antoniou,
Elena Apostolova, Sylvann Aquilina Zahra, Rasmus
Asbjornsen, Jan Augustin, Ieva Azanda, Georgiana
Badescu, Zoltan Barakonyi, Alessandro Bardanzellu,
Daniel Barry, Jean-Frangois Bellis, Ana Belén Blasco
Montés, Miklés Boronkay, Mislav Bradvica, Helmut
Brokelmann, Lauras Butkevi¢ius, Davide Cacchioli,
Rino Caiazzo, Antonio Campitiello, Maja Cing, Stamatis
Drakakakis, Aleksandra Dziurkowska, Marc Felix,
Thomas Funke, Nikolai Gouginski, Alessandro Greco,
Eline Groen, Manuela Guia, Anna Gulifska, Franz
Hoffet, Marek Holka, Andras Horvath, Sarah Houghton,
Pavel Hristov, Smilena Hrusanova, Vilhelmiina IThaméki,
Isabelle Innerhofer, Toni Kalliokoski, Johan Karlsson,
Matej Kavéi¢, Anikoé Keller, Jifi Kindl, Thomas
Knapowski, Mario Krka, Maria Lampadaki, Valérie
Lefever, Raquel Sofia Lemos, Augusté Linauskaite,
Palle Bo Madsen, Martin Méesalu, Richard Maliniak,
Monika Malisauskaité-Vaupsiené, Tomas Maretta,
Carmen Martinez Mateo, Laura Mihalache, Gildas
de Muizon, Annalies Muscat, Martin Nedelka, Robert
Neruda, Irmantas Norkus, Jorg Nothdurft, Andreea
Oprisan, Peter Oravec, Trine Osen Bergqvist, Raino
Paron, Jasminka Pecoti¢ Kaufman, Vladimir Penkov,
Javier Pérez Fernandez, Petra Joanna Pipkova, Polina
Polycarpou, Roman Prekop, Adam Pierovsky, Mani
Reinert, Risto Riititel, Anders Ryssdal, Erik Soéderlind,
Miguel Sousa Ferro, Laura Spiteri, Aleksander Stawicki,

8 When a judgment handed down before 31 December 2020 was annulled or modified by a
judgment given in 2021 or later, the change is not taken into account in the numbers provided
by this study. Some judgments given after 1 January 2021 are occasionally mentioned.

9 Except for original judgments written in French.

10 Needless to say, none of the contributors ever received or ever paid any money for
participating in this research.

11 Other sources such as online databases, competition law journals and news services were also
used. Some contributors helped with other tasks. In some countries, the general process was
adjusted.
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Dragomir Stefanov, Agnieszka Stefanowicz-Baranska,
Christian Steinle, Valeriu Stoica, Magnus Strand, Pedro
Suarez, Daivis Svirinas, Elo Tamm, Stefan Thomas,
Fabio Trevisan, Jon Turner QC, Stefan Tzakov, Dimitris
Tzouganatos, Lumine van Uden, Raluca Vasilache, Weyer
VerLoren van Themaat, Patricia Vidal Martinez, Otilia
Vilcu, Maaike Visser, Franziska Weber, Frank Wijckmans,
Hanno Wollmann, Peter Wytinck, Petr Zakoucky, Janja
Zaplotnik, Rasa Zas¢iurinskaité and Ugis Zeltips."

I am very thankful to the competition authorities who
have reviewed and enriched lists of cases, including the
Austrian Federal Competition Authority, the Commission
on Protection of Competition of Bulgaria, the Croatian
Competition Agency, the Commission for the Protection
of Competition of the Republic of Cyprus, the Office for
the Protection of Competition of the Czech Republic, the
Estonian Competition Authority, the Finnish Competition
and Consumer Authority, the French Autorit¢ de la
Concurrence, the German Bundeskartellamt, the Hellenic
Competition Commission, the Irish Competition and
Consumer Protection Commission, the Competition
Council of Latvia, the Lithuanian Competition Council,
the Luxembourg Competition Council, the Office for
Competition of Malta, the Norwegian Competition Authority,
the Polish Office of Competition and Consumer Protection,
the Antimonopoly Office of the Slovak Republic, and the
Spanish National Commission on Markets and Competition.

I would like to express my deep gratitude to the judges who
have kindly contributed to this research, including Joana
Manuel Mateus Aratjo, Elske Boerwinkel, Marc Bosmans,
Mads Bundgaard Larsen, Marta Borges Campos, Paolo
Catallozzi, Mark Chetcuti, Angelos David, Guido de
Croock, Mieke Dudok van Heel, Ulrich Egger, Jirgen
Exner, Karin Flaistad, Silvia Giani, Katalin Gombos, Petra
Hocevar, Thierry Hoscheit, Irmantas Jarukaitis, Wolfgang
Kirchhoff, Gerhard Klumpe, Villem Lapimaa, Iréne
Luc, Purificacion Martorell Zulueta, Liam McKechnie,
Christina von Merveldt, Vanda Miguel, Krasimira
Milachkova, Polona Mlakar Adam, Tibor Tamas Molnar,
Andrea Morav¢ikova, Cristian Daniel Oana, Maria
Arantzazu Ortiz Gonzalez, Eduardo Pastor Martinez,
Maria Mercedes Francisca Pedraz Calvo, Igor Perisa, Rata
Petkuvien¢, Sylvaine Poillot-Peruzzetto, Maja Praljak,
Mira Raycheva, Jacqueline Riffault-Silk, Samuel Rybnikar,
Tomas Rychly, Adam Scott, Ingeborg Simonsson, Ewa
Stefafiska, Iannis Symplis, Rudite Vidusa, Sabine Voelkl-
Torggler, Jaap de Wildt and Anne-Marie Witters. Other
judges have also contributed to this study and are not
named here.

10. European Commission and Association of European
Competition Law Judges (AECLJ). Finally, I am grateful
to the European Commission for having expressed
interest in this study and for our fruitful exchanges.
I am further indebted to the Association of European
Competition Law Judges (AECLJ) for its encouragement
and its non-financial support.

12 A few individual contributors and competition authorities have preferred not to be men-
tioned.

11. Limitations. This research is subject to three main
limitations. First, the list of cases identified is, despite best
efforts, unlikely to be completely exhaustive. Many cartel
damages actions receive only very limited attention. On
several occasions, contributors have uncovered judgments
that were not publicized, cannot be accessed online, and
have so far remained unnoticed. Given the wide scope
of this research, however, some cases may not have been
identified. I would be grateful to anyone who could bring
to my attention any case of which I may not be aware.

12. Secondly, errors in interpreting the content of some
judgments have possibly been made. The variety of
languages in Europe constitutes, of course, a difficulty
for this research. Most judgments gathered are neither
in English nor in French.’ In order to grasp some
of their substance, a number of sources were used,
including machine translations, expert analysis from
contributors or articles describing the content of some
of the judgments.'* But as I could not read the original
(untranslated) text of many judgments, I cannot exclude
the possibility that I may have misunderstood part of
their content.

13. Third, the figures provided in this study should be
considered only as indicative. The judgments analysed
represent in total well over 10,000 pages. Many criteria
have been screened in each judgment—whether there was
any mention of passing-on, of umbrella pricing, of a court-
appointed expert, etc. At times, I have probably failed to
notice the presence of some criteria in some judgments.'

14. Observations made in previous editions. Finally, a
number of observations reported in previous editions of
this study are still valid. They are often not repeated in
this article.

II. General figures

15. Number of cases. In the 30 European countries
covered, 299 cartel damages actions have been identified.
They include 58 cases in which damages were awarded,
93 cases in which liability was established, and 134
cases that resulted in dismissals. Fourteen cases are also
pending, often after a judgment was quashed.!®

When interpreting these figures, it is important to have
in mind that all damages actions, which were judged
by Spanish courts following the European Commission
decision AT.39824 — Trucks, are accounted for as only
one case (see 9 6).

13 The author’s working languages.

14 In this edition, and for the first time on a broad scale, several national judges or private
practice lawyers have kindly accepted to proofread selected paragraphs of this article. I am
very grateful for such help.

15 Particularly when the presence or absence of some criteria seemed to make little difference.

16 Claims awarding a token sum of one euro are considered dismissed. The total number of
cases is possibly understated: there are indications of 14 additional German cases for which
copies of judgments could not be obtained.
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There were 45 cases judged for the first time in 2020,
compared with 56 in 2019 and 53 in 2018. It seems that
the number of recent cases was affected by the pandemic.
In several countries, contributors have indicated that it
has caused judgments to be delayed.

Figure 1. Cumulative number of cases, by date of first judgment

Once again, the number of cases would be much higher
for Spain, absent the convention that all Trucks cases
that were judged by Spanish courts are accounted for as
a single unit.

18. United Kingdom. The small number of cases from
the UK does not reveal the true share of London as a
299 COmpetition litigation forum. Many

cartel damages actions have been
brought before the Competition
Appeal Tribunal or the High Court
of Justice of England and Wales,
in particular actions following
European Commission decisions.?
Most such actions were, however,
settled before any judgment on the
merits. “To our surprise,” wrote the
Court of Appeal of England and
Wales in a judgment handed down
in October 2019, “we were told that
this is the first case in which damages
have been awarded by an English
court or tribunal after a trial for

0
1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

16. Number of judgments. The 299 cases represent in
total 472 relevant judgments. As a benchmark, back
in December 2009, when the study prepared for the
European Commission'” was published, the cumulative
number of relevant judgments was 46.

The judgments were given by courts of first instance
(314 judgments), courts of appeal (119) and supreme
courts (39). Nearly half the supreme courts’ judgments were
given in the last two years. On assessing cartel damages, in
particular, several recent judgments handed down by the
Bundesgerichtshof provide important guidance.'

As part of this study, 462 judgments have been collected,
translated if necessary, and analysed.'

17. Countries. The cases come from fourteen countries:
Germany (177 cases), France (52 cases),”’ Spain
(25 cases), Hungary (8 cases), Italy and the Netherlands?!
(6 cases each), Belgium (5 cases), Austria, Finland and
Greece (4 cases each), Denmark (3 cases), Poland and the
United Kingdom (2 cases each), and Portugal (1 case).?

17 Oxera et al., Quantifying antitrust damages — Towards non-binding guidance for courts,
Study prepared for the European Commission, December 2009.

18 See Bundeskartellamt, Jahresbericht 2020/21, p. 23.

19 In addition, many judgments in Spanish Trucks cases were also gathered.

20 For an overview of French cases, sec R. Amaro, J.-E Laborde, La réparation des préjudices
causés par les pratiques anticoncurrentielles (2nd ed., Concurrences, December 2020). See

alsoA. Ronzano’s newsletter Lactu-concurrence, and R. Amaro’s biannual articles on private
enforcement of competition law in France, Concurrences Review.

21 Cartel damages actions in the Netherlands often involve a series of interim judgments.
As a result, the number of six cases does not reveal the full activity of Dutch courts in
cartel damages actions.

22 On 23 October 2020, the Portuguese Tribunal da Concorréncia, Regulagio e Supervisdo in
Santarem dismissed an uncontested damages action due to substantial illegitimacy of the
defendant (proc. n° 2/20.0YQSTR).

anti-competitive cartel conduct which
infringes Article 101(1) TFEU.”*
Nevertheless, important insights on
how to assess overcharges or passing-on can be found in
various documents provided by British courts, including
the judgments accounted for in this study, and also some
judgments in cases in which the infringement was not a
cartel.

19. Other countries. In a number of other countries,
national courts have not yet judged on the merits any
cartel damages action, but related developments have
been noticed.

—In the Czech Republic, in May 2020, the Municipal
Court in Prague discontinued proceedings against
two defendants in a damages action that followed an
infringement decision of the Office for the Protection
of Competition (UOHS), after an out-of-court
settlement was reached. In July 2020, the Regional
Court in Prague approved an in-court settlement in
another action.

—In Lithuania, in November 2019, a claim was
submitted based on an infringement decision of the
Lithuanian Competition Council. On 17 December
2020, the Supreme Court of Lithuania ruled on
another case, which does not fit the definition of a
cartel damages action given earlier, but in which
reference was made to another infringement decision
of the Lithuanian Competition Council. >

23 On how Brexit may affect the attractiveness of London as a litigation forum, see Sir Peter
Roth, UK Competition & Antitrust Litigation conference, 14 December 2020, available at
WWW.Concurrences.com.

24 [2019] EWCA Civ 18409 13.

25 Supreme Court of Lithuania, 17 December 2020, civil case No. 3K-3-339-469/2020; and
Court of Appeal of Lithuania, 2 April 2020, civil case No. 2A-479-450/2020. See European
Competition Network Brief, The Lithuanian Competition Authority fines a cartel in the
energy sector, e-Competitions February 2015, art. No. 74662.
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—In Norway, on 27 November 2019, the Supreme
Court ruled on a matter of jurisdiction in a claim
which follows an infringement decision of the
European Commission.?

—In Romania, on 6 August 2020, the 6th civil
division of the Bucharest Tribunal found a claim
following a European Commission decision to be
time-barred.”” On 27 November 2020, the same
tribunal rejected another claim as inadmissible.?®

—In Slovakia, several proceedings were terminated
by the District Court Bratislava II for procedural
reasons, including issues related to the payment of
court fees.

— Finally, in Sweden, following an infringement
decision of the European Commission, actions for
a negative declaration of liability (i.e. non-liability)
were brought before the Patent and Market
Court.”

20. Infringement decisions. Of the 299 cases, 57% followed
an infringement decision made by a national competition
authority, 40% followed a European Commission
decision, and only 2% were stand-alone actions.*® Most
stand-alone cases correspond to civil actions brought
before French criminal courts. In Italy, there is one case
in which a national court referred to an infringement
decision taken in another Member State.

National courts in Europe have decided on cartel damages
actions that followed at least 72 infringement decisions
(out of which 18 European Commission decisions).?!
They have thus developed insights on assessing cartel
overcharges in a wide range of sectors and circumstances.
However, it must also be recognized that this rich body
of knowledge is geographically fragmented. In countries
where at least one cartel damages action was judged, on
average national courts have ruled in cases relating to
(only) six distinct infringement decisions.?? In other words,
when dealing with future cases, judges and practitioners
should often be able to uncover relevant past experience;
but they will often find it in judgments given in a
different Member State. Indeed, this study came across
a significant and growing number of judgments, handed

26 Order HR-2019-2206-A. An English version of the Supreme Court’s order is provided at
https://www.domstol.no/globalassets/upload/hret/decisions-in-english-translation/hr-
2019-2206-a.pdf.

27 Decision No. 1414/06.08.2020 handed down by the Bucharest Tribunal, dossier
No. 28113/3/2019, pending at the Bucharest Court of Appeal.

28 Decision No. 2411/27.11.2020 handed down by the Bucharest Tribunal, and decision
No. 1064/14.06.2021 handed down by the Bucharest Court of Appeal, dossier
No. 22600/3/2019 (a second appeal on the ground of law is possible).

29 All or some of these actions were withdrawn later. For a list of private enforcement cases
in Sweden, see I. Simonsson, Challenges for Swedish Courts: Will the New Directive on
Competition Damages Actions Help?, in Harmonising EU Competition Litigation: The New
Directive and Beyond, M. Bergstrom, M. lacovides and M. Strand, eds. (Hart Publishing,
2018).

30 There is also one case in which the infringement decision came from a regional competition
authority.

31 Sometimes one infringement decision sanctioned several cartels. As a result, the number of
cartels resulting in at least one case is slightly higher.

32 Only three infringement decisions when France and Germany are left aside.

down in particular by Dutch, German or Spanish courts,
making explicit reference to judgments given by foreign
jurisdictions.*?

21. Claimants: direct and indirect purchasers. About
72% of the actions were brought by direct purchasers.*
However, the proportion of cases brought by indirect
purchasers is now about 20%. This number includes
a sizeable proportion of cases in which the claimants’
purchases were partly direct and partly indirect.

22. Sectors of claimants. Privately owned companies
initiated 48% of the claims. Many other claimants come
from a broadly defined public sector. Publicly owned
companies (20% of the cases), local authorities (19%),
and central governments (3%) initiated in total 42%
of the claims.®® Finally, 15 claims were brought by end
consumers, 6 by claims vehicles, and 10 by various other
types of claimants.

II1. Damages awards

23. Damages awards. Cartel damages have been awarded
in 58 cases.*® They come from France (22 cases), Spain
(16 cases), Germany (10 cases), Denmark (3 cases),
Greece (2 cases), Austria, Belgium, Finland, Italy and
the UK (1 case each).

Particularly in Germany, the number of damages awards
is slightly misleading. In about 70 other cases, German
courts have handed down interlocutory or declaratory
judgments in which they have affirmed the liability of
defendants without quantifying damages.’

24. Rate of success. The rate of success of judgments has
evolved significantly in recent years. For this analysis,
a judgment is considered successful if damages were
awarded or liability was established—in other words,
from the perspective of the claimants.® As shown in
figure 2, from 2013 to 2018 the proportion of successful
judgments has increased. In 2019 and 2020, it has
dropped.

33 See, for example, Commercial Court of Valencia No. 3, 7 May 2019, No. 338/2018;
Rechtbank Amsterdam, 15 May 2019, ECLE:NL:RBAMS:2019:3574; Provincial Court of
Valencia, 16 December 2019, No. 1126/2019; Bundesgerichtshof, 23 September 2020, KZR
4/19; Regional Court of Dortmund, 27 June 2018, 8 O 13/17, and 30 September 2020,
80 115/14; and Commercial Court of Oviedo No. 1, 12 April 2021, No. 245/2019-B.

34 Direct buyers purchase directly from cartel members (or other suppliers of similar goods);
other buyers are called indirect.

35 Seeasimilar observation in the Bundeskartellamt’s Jahresberichte 2019 and 2020/21.

36 This number does not include cases in which a lower court awarded damages and a court of
appeal quashed the judgment. Also leaving aside two Dutch cases in which damages were
awarded by a lower court and experts were appointed by a court of appeal.

37 It seems that such decisions are often followed by a settlement. See Bundeskartellamt,
Jahresbericht 2020/21.

38 It is considered unsuccessful when the claim was dismissed. For this analysis, only judgments
in which the outcome is success or dismissal are included. All judgments given on a particular
year are taken into account, including judgments that were revised or annulled later on.
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Figure 2. Outcomes of judgments, by year of judgment

24%
40% 41%

1998 2014 2015 2016 2017
to 2013

Changes in the rate of success appear to be determined, at
least partially, by the nature of the cases judged. Between
2015 and 2018, there were two large waves of judgments,
one following the road signs cartel in France and the
other following the rail cartel in Germany. Judgments
belonging to these two waves have often been successful.

In interpreting these figures, again one needs to have in
mind that they include for Spain only one case following
the European Commission decision on Trucks.>

25. Figures on overcharges.*’ A rate of overcharge could
be calculated or estimated for each of the 58 awards
of damages.*' In the past, this study used to indicate
the individual rate of overcharge found in each case.
This year, it is indicating the average rate of overcharge
found for each cartel.” The range of overcharges is
shown in figure 3. In accordance with the study prepared
for the European Commission (Oxera et al., 2009), they
are presented as a percentage of affected prices.® The
lowest overcharge is less than 1%, and the highest reaches
34%.

39 The case is comprised of two judgments.

40 Two cases refer to a cartel of buyers; the “overcharge”in these cases is strictly speaking an
“undercharge.”

41 The data was usually taken directly or indirectly from judgments; sometimes relevant
information was found from other sources. Four percentages were determined by reference
to a contractual clause.

42 1f, in a particular country, a particular cartel was followed by two actions in which damages
were awarded, this study used to report the rates of overcharge found in both actions (for
example 8% and 12%). Now it is reporting the unweighted average of these two rates (in our
example 10%). If one cartel was followed by damages awards in several countries, the average
rate of overcharge found for this cartel in each country is reported separately .

43 Other studies sometimes express overcharges as a percentage of the unaffected price.

50% 54% Claim
62% dismissed
76% li o Damages
i 60% 59% 64% awarded
o 46% or
38% Liability
established

21%
36%

2018 2019 2020

Figure 3. Cartel overcharges in damages awards

The average rate of overcharge per cartel is 12%, and the
median is 10%.%

I'V. Assessments
of overcharges
and passing-on

26. Practical Guide. The European Commission published
in June 2013 the Practical Guide on Quantifying Harm
in Actions for Damages. This document describes
methods considered by the Commission to be potentially
suitable for assessing damages caused by competition
law infringements.*® It is referred to in many judgments.
In some instances, judges have rejected quantifications of

44 The average rate of overcharge per case is 1 5%.

45 Commission Staff Working Document, Practical Guide on Quantifying Harm in Actions for
Damages Based on Breaches of Article 101 or 102TFEU, 16 June 2013.
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damages for the reason that these quantifications employed
methods that were not listed in the Practical Guide.*®

27. Methods accepted by courts. Courts have been
exposed to all major types of methods described in the
Practical Guide. In the 58 damages awards, damages were
quantified with the following methods:*’

— Comparison over time (also called “before-
and-after”): 22 cases*®

— Comparison with an unaffected market (also called
“yardstick”): 6 cases

— Cost-based and financial methods: 9 cases

— Regression analysis (also called “econometrics”):
4 cases

— Simulation model: 0 cases

— Other methods: 23 cases®

28. Comparison over time. The method most frequently
accepted by courts consists of comparing prices over
time. This approach was noticed in particular in Austrian,
French, German, Italian and Spanish judgments.

When a comparison over time is employed, where is
the counterfactual price to be found: before or after the
infringement? It was found after the infringement in
about 70% of the cases. It was obtained before in some
specific situations, for example when the cartel had a
short duration. In some cases, before and after prices
were used jointly.

In a judgment given in April 2020, the Commercial Court of
Vienna observed that comparing prices over time could be
difficult in, inter alia, two sets of circumstances: when order
quantities varied and when technical innovations happened.

29. Comparisons with unaffected markets. Comparisons
with unaffected markets are not frequently employed
in cartel damages actions. In a small number of cases,
claimants found a counterfactual scenario in a different
country. But courts often challenged whether the choice
of that particular country was truly appropriate. Recently,
for example, the Commercial Court of Pontevedra
questioned the suitability of a counterfactual found in
Mexico, considering that the US or Japanese markets
appeared to have more in common with those in Europe.
Similarly, the Athens Court of Appeal considered that a

46 See for example Bundesgerichtshof, 9 October 2018, KRB 10/17 (a case which is not a cartel
damages action).

47 For a detailed description of the various methods, see J.-E Laborde, Cartel damages claims
in Europe: How courts have assessed overcharges, Concurrences Review No. 1-2017, art.
No. 83418, pp. 36-42. The total is greater than 58 because courts have employed in 6 cases a
combination of two methods.

48 This figure is lower than in the previous edition of this study. Several judgments in which
lower courts employed or accepted quantifications of damages using this method have been
revised.

49 For a parallel with the methods used in cases of exclusion, see L. Prosperetti and I. Tomasi,
Damages arising from exclusionary practices: the Commission’s Practical Guide and the
experience of European national courts, preliminary draft, 15 June 2016.

comparison of prices in Greece and Germany was not
conclusive, observing for example that input costs could
differ. In practice, most comparisons with unaffected
markets that have been accepted have stayed within
national boundaries, comparing for example prices from
different regions of the same country, or sometimes
changes in prices for different product categories.

30. Regression analysis.”® Past editions of this study
could not find any damages award in which damages
were quantified with regression analysis. There is some
change. In February 2020, the Provincial Court of
Madrid accepted one of the results of a regression
model submitted by a defendant.” Although they are
not accounted for in this study’s figures, there are also
judgments in Spanish Trucks cases in which courts
accepted the results of regression models.*> In a set of
recent judgments, a Spanish court has analysed distinct
regression models providing diverging results.>

31. Simulation model. Judgments mentioning simulation
models are very few.** This year, however, one such
reference was found in a set of cases judged by the
Regional Court of Cologne.’ The court sought an expert
opinion and, on the basis of extensive economic analysis,
dismissed the claims.

32. Other methods. In 14 cases, courts have estimated
a rate or an amount of overcharge. These cases come
from Belgium, Germany, Greece and Spain.’® Several
courts have explained that they considered this method
appropriate in situations in which the cost of obtaining
the opinion of a court-appointed expert would be
disproportionate relative to the potential amount of
damages. It seems that this method was, in particular,
frequently utilized by Spanish courts having valued
damages in Trucks cases.”’

50 Asexplained in the Practical Guide, “regression analysis is a statistical technique which helps
to investigate patterns in the relationship between economic variables.”

51 In two parallel cases judged on the same day. A French administrative court also accepted for
a large part the results of a regression model submitted by a claimant, but its judgment was
partly annulled on appeal.

52 See for example Commercial Court of Valencia No. 3, 30 December 2019, No. 317/2019,
reported in PaRR, Spanish court accepts truck damages claimant’s expert report, 3 January
2020. See also E Diez Estella, Acciones resarcitorias antitrust y el cartel de los fabricantes de
camiones: a vueltas con la cuantificacion y estimacion judicial del dafio, Almacén de Derecho,
1 March 2021, commenting a judgment handed down by the Provincial Court of A Coruiia.

53 See for example Commercial Court of Oviedo No. 1, 19 May 2021, No. 278/2019; see also
Helsinki Court of Appeal, 21 May 2018, S 16/2275 (mentioned in the 2018 edition of this
study).

54 See J.-E Laborde, Cartel damages claims in Europe: How courts have assessed overcharges,
Concurrences ReviewNo. 1-2017, art. No. 83418, pp. 36-42, mentioning only two instances.

55 For example, Regional Court of Cologne, 9 October 2020, 33 O 69/15; see Landgericht
Koln, Pressemitteilung, 9 October 2020.

56 See in particular Commercial Court of Valencia No. 3, 20 February 2019, No. 287/2018;
Provincial Court of Valencia, 16 December 2019, No. 1126/2019; and Regional Court of
Dortmund, 30 September 2020, 8 O 115/14. See also E. Pastor Martinez, Acciones «follow
om»: la estimacion judicial del dafio en la practica reciente de la jurisprudencia espaiiola,
Revista de derecho mercantil No. 317, 2020. The estimates were based for example on
statistics, criteria considered to be indicative of the cartel effectiveness, overcharges claimed
or obtained before other jurisdictions, or ex aequo et bono. Some of the judgments in the 14
cases were appealed.

57 See E Marcos, Estadisticas sobre acciones de daiios causados por el cartel de fabricantes de
camiones, Almacén de Derecho, 14 June 2021.
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In four German cases, courts have accepted the use of a
predefined percentage stipulated in a contractual clause.™
In some other cases, courts have referred to figures found
in witness statements, to a number retrieved from an
infringement decision, to the profit made by the infringer,
or to the amount paid by the winner of a rigged bid to
another participant in the tender.

Hungary and Latvia have established a rebuttable
presumption that cartels cause an overcharge of 10%
(or 20% in Romania).” This research did not come
across any damages award based on such a presumption.
However, in several Hungarian cases, the amounts of
damages claimed were determined by reference to the
presumption®.

33. Requirements for reliable results. In a judgment
handed down in December 2020, the Provincial Court of
Valencia stressed that “it is not sufficient to use an accepted
method for quantifying damages. It is also necessary that
the data employed is sound, comparable and correctly
processed. If such is not the case, the results obtained are
either incorrect or biased.”®!

34. Variations in the rate of overcharge. In December 2018,
the Bundesgerichtshof observed that “cartel agreements
which have existed for a long period and are meant to cover
a large geographic area are likely to be of varying intensity
over time and space.”®> Some recent judgments are taking
into consideration variations in the rate of overcharge
over time.® Readers interested in this topic will also find
data in two slightly older judgments, one handed down by
the Paris Court of Appeal and the other by the Maritime
and Commercial Court in Copenhagen.*

35. Proof of purchases. In cartel damages actions,
evaluating damages often requires multiplying an
amount of affected purchases by a percentage of
overcharge. Most of the literature on quantifying harm
deals with the second parameter—namely, the rate
of overcharge. However, in a number of recent cases,
defining and proving the amount of affected purchases

58 Such clauses typically specify that, in the event of anticompetitive practices, the amount of
harm would be presumed to be a certain percentage of purchases. There are many references
to such clauses in actions brought by members of the German public sector.

59 European Commission, Commission Staff Working Document on the implementation of
Directive 2014/104/EU of the European Parliament and of the Council of 26 November
2014 on certain rules governing actions for damages under national law for infringements
of the competition law provisions of the Member States and of the European Union,
SWD(2020) 338 final, 14 December 2020.

60 See for example Metropolitan Court of Appeal, 7 October 2020, 20.G£.40.050/2020/36-11.

61 Provincial Court of Valencia, 9 December 2020, No. 716-2020: “[N]o es suficiente la
utilizacion de un método admitido para la cuantificacion del dafio, sino que es necesario,
ademas, que los datos utilizados sean reales, comparables entre si, y estén correctamente
tratados con ocasion del proceso de cuantificacion, porque en otro caso los resultados
obtenidos son o incorrectos o sesgados.”

62 Bund ichtshof, 11 D ber 2018, KZR 26/17:“Gerade bei Kartellabsprachen, die sich
iiber einen langeren Zeitraum erstrecken und ein grofBes Gebiet abdecken sollen, ist zudem
damit zu rechnen, dass sie zeitlich und riumlich unterschiedliche Intensitiit aufweisen.”

63 See for instance Commercial Court of Valencia No. 3, 30 December 2019, No. 317/2019, or
Regional Court of Dortmund, 4 November 2020, 8 O 26/16.

64 Paris Court of Appeal, 27 February 2014, RG 10/18285; and Danish Maritime and
Commercial Court, 15 January 2015, U-0004-07.

were also central issues. In January 2020, the Regional
Court of Stuttgart indicated for example that a claimant
was expected to indicate “who procured from whom,
when, which concrete object, in which manner (e.g,
purchase, leasing, hire purchase) and at which conditions,
in particular at which price.”® In July 2020, the Regional
Court of Dortmund also indicated that allegedly affected
transactions needed to be substantiated with regard to
“the seller, the price and the exact product purchased.”®

36. Expert opinions. Several recent judgments provide
considerations on how the courts can best utilize expert
opinions. The Bundesgerichtshof reminded that no
expert opinion, whether from a party-appointed or court-
appointed expert, can replace the judge’s assessment of
the case.®” The Provincial Court of Barcelona observed
that, when confronted with several conflicting expert
opinions, the role of the judge is not to choose one against
the others, but to shape his or her own assessment.®® The
Provincial Court of Valencia listed criteria to weigh
the probative value of an expert opinion, including
“the importance of the expert’s qualifications, his or her
knowledge of the market, the method chosen and the
reasoning behind his or her conclusions.”® The Paris Court
of Appeal published sets of guidelines to be followed by
court-appointed and party-appointed experts.”

In an important judgment handed down in November
2013, the Spanish Supreme Court indicated that any
expert report shall “start from the correct bases.””" On this
ground, Spanish courts have criticized expert reports for
failing to stick to the findings of the relevant infringement
decision.” A related objection was sometimes formulated
by German courts.”

65 Regional Court of Stuttgart, 23 January 2020, 30 O 1/18:“[E]s muss jedenfalls dargelegt
und im Bestreitensfalle bewiesen werden, wer von wem wann welchen konkreten Gegenstand
auf welche Art (z.B. Kauf, Leasing, Mietkauf) und zu welchen Konditionen, insbesondere
welchem Preis, bezogen hat.”See the 2019 edition of this study for a related observation by
the Arnhem-Leeuwarden Court of Appeal.

66 Regional Court of Dortmund, 8 July 2020, 8 O 75/19: “Die Feststellung der
Kartellbefangenheit (. . .) wiirde voraussetzen, dass die Erwerbsvorgénge im Einzelnen im
Hinblick auf den VerduBerer, den Preis und den Kauf and individualisiert
und substantiiert werden.”

67 Bundesgerichtshof, 3 December 2019, KZR 23/17.
68 Provincial Court of Barcelona, 10 January 2020, No. 1964/2018.

69 Provincial Court of Valencia, 16 December 2019, No. 1126/2019: “[L]a importancia de
la cualificacion del perito, su conocimiento del mercado afectado, el método elegido y la
fund acion de sus cc 7 For another case in which the court seemed to value
knowledge of the particular industry, see [2016] CAT 11. See also G. Canivet, La place des
économistes dans les organes d’application du droit de la concurrence - Retour sur un malaise
existentiel, mai 2019, Concurrences N° 2-2019, Art. N° 90116.

70 Paris Court of Appeal, “Fiche n° 22 : Quelle expertise privée en matiére d’évaluation
des préjudices économiques ?” and “Fiche n° 23 : Quelle expertise judiciaire en matiére
d’évaluation des préjudices économiques ?,” available at https://www.cours-appel.justice.fr/
paris/fiches-sur-la-reparation-du-prejudice-economique-2020.

71 Tribunal Supremo, 7 November 2013, No. 2472/2011.

72 See P. Martorell Zulueta, Reflexiones en torno a la cuantificacion del dafio en las acciones
de resarcimiento por infraccion de las normas de la competencia. Perspectiva comparada,
Boletin Mercantil No. 97, June 2021, also quoting Spanish case law according to which
“if the expert introduces new facts in the proceedings, or part of facts that despite having been
alleged by the parties have not been accredited through the evidence, the judge may reject the
expert opinion based on such facts” (“si el perito introduce hechos nuevos en el proceso, o parte
de hechos que pese a haber sido alegados por las partes no han resultado acreditados a través de
la prueba, el Juez podrd rechazar el dictamen pericial fundado en tales hechos™).

73 See for example Regional Court of Niirnberg-Fiirth, 20 August 2020, 19 0 7770/18.
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37. Umbrella effects. Two judgments provide criteria on
how to assess umbrella effects—whether such effects
appear likely or not, and whether their level should be
expected to be high or low. One of these judgments
was given in May 2019 by the Higher Regional Court
of Diisseldorf, and the other in May 2020 by the
Bundesgerichtshof.™

In an uncommon fashion, it was pleaded in a set of
German cases that an umbrella effect had pushed up
the prices not only of the cartelized goods, but also of
substitutable products.

38. Passing-on. Passing-on was raised as a defence in
approximately half the cases. This is a high proportion,
having in mind that some cases are by nature ill-suited for
invoking passing-on (for example when the claimant is a
local government or an end consumer).

39. Passing-on in supreme court cases. In Germany, in a
series of important judgments, the Bundesgerichtshof
gave guidance on when and how passing-on should be
taken into account when assessing damages.”” One of
these judgments is also dealing with the still relatively
unexplored subject of mitigation through subsidies.”

In the UK, the Supreme Court stressed that “[t]he
relevant question is a factual question: has the claimant in
the course of its business recovered from others the costs
of the MSC, including the overcharge contained therein?
(. ..) If the court were to conclude on the evidence that the
merchant had by reducing the cost of its supplies or by the
pass-on of the cost to its customers (. . .) transferred all
or part of its loss to others, its true loss would not be the
prima facie measure of the overcharge but a lesser sum.”"’
The judgment confirms that in the event a merchant
would react to an overcharge by cutting discretionary
expenditure, reducing for example its marketing budget
or its capital spending, the court would not consider
damages to be mitigated. It also indicates that sometimes
evidence on mitigation and passing-on is to be found in
analysing the claimant’s budgeting process. Reference is
made to this judgment in two recent judgments of the
Competition Appeal Tribunal.”®

74 Higher Regional Court of Diisseldorf, 8 May 2019, U (Kart) 11/18; and Bundesgerichtshof,
19 May 2020, KZR 8/18. See also opinion of AG Kokott delivered on 30 January 2014 in
case C-557/12.

75 Bundesgerichtshof, 19 may 2020, KZR 8/18; Bundesgerichtshof, 23 September 2020, KZR
4/19; see K. Bongs, The German Federal Court of Justice rules on passing-on defence in
damages claims proceedings following a sanctioned cartel in the rail market (Rail cartel),
e-Competitions September 2020, art. No. 98597; and Bundesgerichtshof, 23 September
2020, KZR 35/19.

76 See C. Prieto, Dommages et intéréts demandés par le préteur, victime du cartel auquel a été
soumis son emprunteur, RDC June 2020, No. 116w0, p. 91.

77 [2020] UKSC 24; the infringement in this case is not a cartel; see P. Gilbert, H. Mostyn,
B. Lepetska, R. Pepper, The UK Supreme Court dismisses the two largest payment
processing networks arguments on the basis that their multilateral interchange fees restricted
competition but upholds grounds of appeal concerning the application of the “passing on”
defence (Sainsbury 's/VisalMasterCard), e-Competitions June 2020, art. No. 96582.

78 [2021] CAT 10 and 14.

40. Volume effect.”” In May 2018, in Hungary the
Metropolitan Tribunal dismissed a claim, considering
inter alia that any overcharge had probably been passed
on. In December 2019, the Metropolitan Court of Appeal
ordered to re-examine this point: “If the injured party has
passed on the overcharge partially or completely to its own
purchasers, and has thereby reduced the incurred losses, the
passed-on loss does not constitute anymore for this party
damages for which compensation can be awarded. However,
if it has passed on such damages, the price increase applied
by the direct buyer probably leads to a decrease in the
volume sold, which could constitute a loss of profit.”*

41. Passing-on to taxpayers. When a claim was brought by
a central or a local government, occasionally courts have
assessed whether such plaintiffs had possibly mitigated
any overcharge through tax revenues. The Regional
Court of Stuttgart has for example recently dealt with
this question.?!

42. Duration of cases and interest. In the 299 cases, the
infringement decision came on average 8.4 years after
the date of purchases; and the first civil judgment was
handed down 4.5 years later. The total duration from the
time the harm potentially occurred to the first judgment
is therefore 12.9 years on average. Variations range,
however, from less than 3 years to more than 20. This
long duration explains why prejudgment interest is in
many cases an important topic.*?

V. Highlights
from recent cases

43. In total, 127 judgments handed down between
June 2019 and December 2020 have been compiled and
analysed®. Of course, this section can only provide a very
limited overview of such rich material.

Appeals were possibly lodged against some of the
decisions mentioned below.

44. On 18 June 2019, the Supreme Court of Finland
dealt in two cases with the question of allocating the
responsibility to pay damages to cartel members.®

79 SeeF. Weber, The volume effect in cartel cases—a special challenge for damage quantification?,
Journal of Antitrust Enforcement, 2020, 00, 1-21.

80 Metropolitan Court of Appeal, 5 December 2019, 20.Gf.40.302/2019/5-1: “Amennyiben
a karosult az arnovekedést részben vagy egészben sajat vasarloira atharitotta és ezaltal
csokkentette a felmertilt veszteségeét, akkor az atharitott veszteség mar nem testesit meg olyan
kart az atharito fél oldalan, amelyért karpotlasnak lenne helye. Ha azonban tovabbharitotta
akart, a kozvetlen vasarlo ltal alkalmazott dremelés valoszinileg az értékesitett mennyiség
csokkenéséhez vezet, ez lehet az elmaradt haszon.”

81 Regional Court of Stuttgart, 25 July 2019, 30 0 44/17.

82 See S. Carval, Les intéréts compensatoires : La réparation de la dimension temporelle des
préjudices économiques, Recueil Dalloz 2017, p. 414.

83 This number is not including many other judgments handed down by Spanish courts in
Trucks cases.

84 Finnish Supreme Court, 18 June 2019, KKO:2019:57 and KK0:2019:58. The case also dealt
with other issues, including time-barring and joint and several liability.
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The court ruled that such allocation should be based
on a combination of two criteria: which share of the
advantage generated by the infringement had directly
benefited the liable party, and which degree of fault was
attributable to each party liable to pay compensation.®’
Applying these criteria, the court held one cartel member
liable for one third of the damage in one case, and for the
entire damage in another.

45. On 11 September 2019, the Amsterdam District
Court asked litigation vehicles to further substantiate
their claims.®® As recalled in this interim judgment, there
is now a number of Dutch court decisions addressing this
particular subject. In this case, the court indicated that
“the calculation of damages—including the underlying
principles that should be taken into account—cannot be
regarded as a ‘sub-topic’ in the phased handling of these
proceedings, about which a separate ‘subordinate’ debate
can take place. The calculation of damages concerns the
core of the case.”®

46. On 23 October 2019, the Rotterdam District Court
handed down another interim judgment dealing with a
related matter. “The Court considers that X..., as assignee,
has submitted a bundle of separate claims to the Court.
This manner of proceeding does not allow for lower
requirements to be set on the burden of proof than if each
individual claim holder would have brought his or her claim
separately. As a result, the possibility of damages of each
individual claim holder needs to be established.”%

47. On 31 October 2019, the Court of Appeal of England
and Wales gave its first judgment in a cartel damages
action.®® Readers will find in the sequence of judgments
handed down in this case insights on a number of
topics.” Three subjects covered by the Court of Appeal’s
judgment deserve particular interest. First, the court
agreed that “the judge was right to start without any
presumption of loss or damage (. . .). We also agree with
him that, on the facts of the present case, it is hard to see

85 “Mainitun lainkohdan mukaan korvausvelvollisten kesken korvausmairi on jaettava sen
mukaan kuin arkitaan kohtuulliseksi ottaen huomioon kunkin korvausvelvollisen viaksi
jaava syyllisyyden maard, vahinkotapahtumasta ehka saatu etu ja muut seikat.”

86 Amsterdam District Court, 11 September 2019, ECLI:NL:RBAMS:2019:9965. See PaRR,
Dutch court rules on disclosure in claim vehicles’air cargo cases, 13 September 2019.

87 “De schadeberekening — waaronder begrepen de uitgangspunten die daarbij moeten
worden gehanteerd — is niet aan te merken als een ‘deelonderwerp’ waarover in het kader
van de gefaseerde behandeling afzonderlijk een ‘ondergeschikt’ debat kan plaatsvinden.
De schadeberekening betreft de kern van de zaak”

88 Rotterdam District Court, 23 October 2019, ECLI:NL:RBROT:2019:8230: “De rechtbank
overweegt dat X... als cessionaris een bundel afzonderlijke vorderingen aan de rechtbank
heeft voorgelegd. Deze wijze van procederen maakt niet dat aan de stelplicht lagere
eisen kunnen worden gesteld dan wanneer iedere Claimhouder afzonderlijk zijn of haar
vordering zou hebben ingesteld. Dat leidt ertoe dat de mogelijkheid van schade van iedere
afzonderlijke Claimhouder moet worden vastgesteld.” See P. Kuipers and P. H. Eijssen, The
Rotterdam District Court issues an interim judgement in a private enforcement cartel claim
in the lifts and escalators market (Kone/ThyssenKrupp), e-Competitions October 2019,
art. No. 93971.

89 [2019] EWCA Civ 1840. See C. Veljanovski, The UK Court of Appeal clarifies principles
governing competition damages and reiterates that judges must base their decisions on the
evidence before them by exclusively focusing on the loss of the claimant (BritNed/ABB),
e-Competitions October 2019, art. No. 92893.

90 The judgments are [2018] EWHC 2616 (Ch), [2018] EWHC 2913 (Ch), [2018] EWHC 3142
(Ch) and [2019] EWCA Civ 1840.

how such a presumption could have assisted [the claimant],
given the need for its loss to be quantified and the generous
approach adopted by English law to difficulties of proof in
such a context.”®" In particular, “the effect of an allocation-
based cartel need not always be that a tender is made at an
uncompetitive price.”**> Second, the court explained that
benefits obtained by a supplier from participating in a
cartel are one thing; damages suffered by a client of this
supplier can be another. “[T]he award of damages on the
basis of savings made by the cartelist, rather than loss to
the victim of the cartel as a result of having paid a price
which was inflated by the conduct of the cartel, is based
upon an error of law.” Third, as this study has observed
in the past, assessing potential damages caused by bid-
rigging raises a host of specific issues, several of which
untouched in existing guidelines.”> This judgment is
providing reflections on some of these issues.

48. On 30 December 2019, the Commercial Court of
Valencia No. 3 awarded damages in the amount claimed
by the plaintiff.’* In the case, the expert report submitted
by the plaintiff included two distinct quantifications of
damages, both of which seemed to provide relatively
consistent results. Across all cases covered by this
research, the ones in which one claimant presented
several parallel approaches to quantify alleged damages
appear to be relatively infrequent. However, it is perhaps
interesting to notice that courts have sometimes tasked
themselves an expert with, for example, “describing
the different methods that could be employed for valuing
damages, and employing at least two so that estimates are
reinforced.”®

49. On 3 February 2020, the Provincial Court of Madrid
awarded damages in two cases that followed the Spanish
paper envelopes cartel.”® Damages in these cases were
quantified with regression analysis. Very uncommonly,
the rate of overcharge that the court accepted was found
in an expert report submitted by one of the defendants.

91 On consequences entailed by a presumption of harm, see E. Pastor Martinez, Acciones «follow
om»: la estimacion judicial del dafio en la practica reciente de la jurisprudencia espaiiola,
Revista de derecho mercantil No. 317, 2020: “(...) if the existence of the damage is presumed,
the judge cannot reject the claim because the plaintiff’s proposal for quantification is not
convincing, without first examining whether the plaintiff in question had adequate information
to have offered a better-founded proposal for quantification. And in any case a claim may not be
dismissed for “lack of proof of damage”, because damage is presumed until the infringer proves
the contrary” (“(....) si se presume la existencia del daio, el juez no puede desestimar la demanda
porque el intento de cuantificacion del actor no le resulte convincente, sin examinar previamente
si el actor en cuestion disponia de la informacion adecuada para haber ofrecido una propuesta de
cuantificacion mejor fundada. Y en ningiin caso podrd desestimarse una demanda por “falta de
acreditacion del dafio”, porque este se presume mientras el infractor no pruebe lo contrario”).
See also Ghent Court of Appeal, 1 March 2021, 19AR1255, 19AR1393.

92 See also Bundesgerichtshof, 11 December 2018, KZR 26/17.

93 See 2018 edition of this study, 9 23.
94 Commercial Court of Valencia No. 3, 30 December 2019, No. 317/2019.

95 See for example Lyon Administrative Court of Appeal, 3 December 2020, 18LY03518:
“d’exposer les differentes méthodes d’évaluation du préjudice qui pourraient étre mises en
ceuvre et d’en utiliser au moins deux dans le but de conforter les estimations auxquelles il sera
parvenu (. ..)".

96 Provincial Court of Madrid, 3 February 2020, No. 99/2019 and 65/2019. See P. Martinez-
Lage Sobredo, Spain: The Audiencia Provincial of Madrid overturns the first instance
judgments which granted damages quantified by the claimants and grants damages but based
on the lower alternative quantification contained in a defendant’s expert report (Cdmara de
Comercio, Obras Misionales Pontificias), Concurrences Review No. 2-2020, art. No. 94435,
pp. 231-232.
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50. On 20 February 2020, the Athens Court of Appeal
upheld a judgment of the Athens Court of First
Instance awarding damages to three producers of
milk.”” This judgment deserves attention for at least
two reasons. First, there are few cases in Europe in
which sellers obtained damages from members of a
cartel of buyers. Second, confirming the Court of First
Instance’s holding, the Court of Appeal considered that
claimants had incurred non-pecuniary (moral) damages.
Moral damages are rarely awarded in cartel damages
actions; outside Greece there appear to be only two other
instances. Some readers might also be interested in the
list of criteria that the court took into account in order
to determine what would have been the “fair” purchase
price.”®

51. On 27 April 2020, the French Council of State”
handed down a judgment on the financial consequences
of nullity. “When a contract is nullified due to an
anticompetitive  practice attributable to the other
contracting party, this party must refund all amounts paid
by the public entity (having initiated the action), but it can
ask in return (. . .) to be reimbursed for expenses that this
party has made and that were useful to the public entity,
excluding as a result any profit margin.”'%

97 Athens Court of Appeal, 20 February 2020, judgment 1944/2020. Case analysed with
Dimitris Tzouganatos.

98 Inter alia (a) the price offered by dairy companies that did not participate in the infringement;
(b) the purchase cost of cows during the period in question; (c) the cost of feed; (d) the
unchanged quality of the milk produced by the specific milk producers; (e) the generally
unchanged price of fresh cow’s milk at retail outlets; (f) the difference between the milk
producer’s price and the retail price; and (g) an expected reasonable profit margin.

99 French Council of State, 10 July 2020, No. 420045. See R. Amaro, Nullité, restitutions et
réparation : le Conseil d’Etat clarifie ’articulation des sanctions que peut demander au juge
administratif une personne publique victime d’une entente entre soumissionnaires a un appel
d’offres, AJ Contrat 2020, p. 482. See also H. Ullrich, Private Enforcement of the EU Rules
on Competition — Nullity Neglected. /C 52, 606-635 (2021).

100“En cas d’annulation du contrat en raison d’une pratique anticoncurrentielle imputable au
cocontractant, ce dernier doit restituer les sommes que lui a versées la personne publique
mais peut prétendre en contrepartie, sur un terrain quasi-contractuel, au remboursement
des dépenses qu’il a engagées et qui ont été utiles a celle-ci, a I'exclusion, par suite, de toute
marge bénéficiaire.”

52. On 30 September 2020, the Regional Court of
Dortmund awarded damages based on an estimated rate
of overcharge of 15%.!% In order to reach this estimate,
the court observed inter alia a number of criteria that
it considered indicative of the cartel effectiveness,
including its duration, the cumulative market share
of its members, the perceived level of cartel discipline,
and whether or not there were substitutes to cartelized
goods. Once such observations made, the rate of 15%
was chosen by reference to several sets of information,
including a predefined percentage found in general terms
and conditions for one of the transactions, economic
studies providing statistics on cartel overcharges,'®?
and overcharges found by other national courts in
Europe in other actions. The judgment also includes
potentially useful developments on umbrella effects, and
on requirements to be fulfilled according to the German
Civil Code of Procedure by expert reports submitted by
one party.

53. On 4 November 2020, the Regional Court of
Dortmund estimated rates of overcharges in a second
case. In this instance, the court valued the rates at 10%
in the early years of the infringement and 15% later.!%

54. To conclude, I would like to thank once again every
person and every institution who offered their time and
insights to this research. m

101 Regional Court of Dortmund, 30 September 2020, 8 O 115/14; see C. Marx, C. Ritz and
E. Wiese, The Regional Court of Dortmund estimates a cartel overcharge of at least 15%
in the rail sector without involving any court-appointed economic experts, e-Competitions
September 2020, art. No. 98030.

102 R. Inderst and S. Thomas, Schadensersatz bei Kartellverstofen 2.Auflage (Handelsblatt
Fachmedien, 2018) p. 89.

103 Ten per cent until the end of 2003 and 15% from 2004 onwards.
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